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3. FAIL TODRIVE IN A SINGLE LANE

4 EXTREME DUI

Char ge:

DOB: 07/12/73

DOC. 02/23/01

This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution, Article VI, Section 16, and A R S. Section
12-124(A). This case has been under advisenent and the Court
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has considered and reviewed the record of the proceedings from
the Mesa Gty Court and the nmenoranda submtted by the parties.

Appel | ee, Bernard Joseph Huffman, was stopped by Mesa City
Police on suspicion of drunk driving. Appel lee is deaf and
apparently has a 5" or 6'" grade reading Ievel. Appel | ee
communi cated to police that he was deaf, but no interpreter was
avai |l abl e. The officers conducted a breathal yzer and HGN tests
and took him to the police station for a blood test. As a
courtesy to Appellee, they stopped first at his apartnment and
infornmed his famly of his arrest.

Thr oughout these events, Appellee comunicated by reading
i ps and maki ng verbal responses. Although both | aw enforcenent
officers felt that Appellee generally understood them and made
appropriate responses to their questions, Appellee stated at the
hearing in this mtter that he was confused, had great
difficulty reading the officers' |lips, and understood very
little.

At the police station, Appellee was infornmed of the
I nformed Consent |aw and given a copy of the Admi nistrative Per
Se Affidavit to read. Appel | ee responded that he had already
taken a breath test, but did not protest further and all owed the
police phlebotom st to draw his blood. At the hearing, Appellee
alleged that he did not understand the officer's words or the
witten consent form After the blood test, Appellee was
rel eased into the care of his father and a friend, both of whom
communi cated with himw thout use of sign | anguage.

Appel l ee nmoved to suppress the blood test results under
A RS 8§ 12-242(C), which requires police to provide an
interpreter "in order to properly interpret any of the
fol | ow ng: (1) Wwarnings of the person's constitutional
privilege against self-incrimnation as it relates to custodial
interrogation. (2) Interrogation of the deaf person. (3) The
deaf person's statement."?! Appel | ee all eged at the hearing that

1 AR.S. § 12-242(C)
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this statute requires the police to provide an interpreter to
deaf persons being processed on DU charges.?

The trial court ruled for Appellee, finding that "ARS. 8§
12-242(C) is applicable to the facts presented in this matter."3
The State has appealed, claimng that ARS § 12-242(C is not
applicable in this case because no warnings to or interrogation of
Appell ee occurred and Appellee was not required to give any
st at enent s. Appel lee alleges that A RS 8 12-242(C) does apply
because he was required to give a statenent consenting to the
inplied consent form and because the DU processing activities are
simlar to custodial arrest.*

Generally, a trial court's ruling on a Mdtion to Suppress
nmust be revi ewed under the standard of abuse of discretion.”> The
evidence nust be reviewed in the Ilight nost favorable to
uphol ding the trial court's decision.® However, where statutor¥
interpretation is involved, the standard of review is de novo.
In this case, the appellate court does not rewei gh the evidence.?
I nstead, the evidence is reviewed in a light nost favorable to
affirmng the lower court's ruling.?® The review ng court must
| ook only at whether there was substantial evidence to support
the trial court's decision.?® Only if there were no probative
facts to support the verdict can Appellant prove the evidence
was insufficient for the ruling. ™

See R.T. of June 27, 2001, at p. 58 I. 17 through p. 59 1. 9

Minute entry dated June 30, 2001, at p. 6.

R.T. of June 27, 2001, at p. 59, Il. 14-19.

State v. McKinney, 185 Ariz. 567, 577, 917 P.2d 1214, 1224 (1996).

Id.

In re Kyle M., 200 Ariz. 447, 448, 27 P.3d 804, 805 (Ariz.. App. 2001). See also, State v. Jensen,
193 Ariz. 105, 970 P.2d 937 (App. 1998).

8 Id.

9 27 P.3d at 805; State v. Fulminante, 193 Ariz. 485, 492-3, 975 P.2d 75, 82-83 (1999).

10 State v. Pittman, 118 Ariz. 71, 574 P.2d 1290 (1978).

11  State v. Carter, 118 Ariz. 562, 578 P.2d 991 (1978); State v. Barnett, 111 Ariz. 391, 531 P.2d 148
(1975).
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Both Appellant and Appellee agree that the warnings
requirement of A RS 8 12-242(C) is not applicable to this

case. As Appellant correctly notes, the Arizona Court of
Appeal s has held routine booking questions and answers are not
subject to Mranda.? Simlarly, traffic stop questions and

answers do not fall within the paraneters of Mranda. *® The
| ogical extension of these holdings is that post-stop DU
investigations are not subject to Mranda. The United States
and Arizona Suprene Court hol di ngs regarding defendants’
refusals to take blood alcohol tests both affirm this.
Therefore, Appellee was not required to be given an interpreter
under the statute.

Finally, there is the issue of whether the police officers
were required to provide an interpreter to Appellee to interpret
his statenents under the third provision of the statute. In
this case, the <category of "statenents” would potentially
i nclude both Appellee's comunications with the police officers
and his consent or refusal to take the blood test. As the
Arizona Court of Appeals has noted, "[e]vidence which is
t esti noni al or comunicative is that which reveals the
subj ecti ve know edge or thought processes of the subject. Field
sobriety tests do not involve either."!® Clearly, using this
definition of conmmunication, Appellee's conversations with |aw
enforcenent after they stopped him were non-comrunicati ve. The
of ficers were speaking with Appellee in order to determne if he
was intoxicated, not to obtain know edge or insight into his
t hought processes.

The Arizona Suprene Court has held that refusing to take a
blood test for DU is not a communication, it is a physical

12 State v. Jeney, 163 Ariz. 293, 298, 787 P.2d 1089 (1990).

13 Berkemer v. McCarthy, 468 U.S. 420 (1984).

14 South Dakota v. Neville, 459 U.S. 553 (1983) (holding Miranda does not apply to statements
regarding or refusal to take a chemical test); State v. Campbell, 106 Ariz. 542, 479 P.2d 685 (1971).
See also State v. Gilliland, 149 Ariz. 601 (1986) (failure to warn defendant that his refusal to take a
chemical test could be used against him does not offend fundamental due process).

15 State v.. Theriault, 144 Ariz. 166, 167, 696 P.2d 718 (App. 1984).
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act.!® By extension, therefore, consenting to a DU blood test is
simlarly a physical act. Therefore, no "statenent" s
i nvol ved. Addi tionally, wunder the clear |anguage of A RS 8§
28-1321, there is no requirenent that the alleged violator nust
orally respond to law enforcenent after the informed consent
notice is provided to him Instead, the |anguage of the statute
focuses only on what the officer nmust do -- he nust be requested
to submit to the test and informed of certain penalties for
failure to do so and of the consequences if he fails the test.!’

Under both the case law and the clear |anguage of the
statutes at issue, the trial judge clearly erred in granting
Appel l ee's Motion to Suppress.

| T IS THEREFORE ORDERED reversing the judgnent of the Mesa
City Court in this case.

IT IS FURTHER ORDERED remanding the matter for a new trial
in the same trial court.

16 Campbell, 106 Ariz. at 549. See also, Neville, 459 U.S. at 560-61.
17 A.R.S. § 28-1321(B).
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